Medicare Secondary Payer Statute: Medicare Set-Aside Arrangements

CENTERSFOR MEDICARE & MEDICAID SERVICES MEMORANDUM
July 23, 2001
To: All Associate Regiond Adminigrators
Attention: Divison of Medicare
From: Deputy Director
Purchasing Policy Group
Center for Medicare Management

SUBJECT:  Workers Compensation: Commutation of Future Benefits

Medicare' s regulations (42 CFR 411.46) and manuas (MIM 88 3407.7 & 3407.8 and MCM 88
2370.7 & 2370.8) make a digtinction between lump sum settlements that are commutations of future
benefits and those that are due to a compromise between the Workers Compensation (WC) carrier
and the injured individud. This Regiona Office letter clarifies the Centers for Medicare & Medicad
Searvices (CMYS) policy regarding a number of questions raised recently by several Regiond Offices
(RO) concerning how the RO should evauate and approve WC lump sum settlements to help ensure
that Medicare sinterests are properly considered.

Regiond Office gtaff may choose to consult with the Regiond Office' s Office of the General Counsd
(OGC) on WC cases because these cases may entail many legal questions. OGC should become
involved in WC casesif there are legal issues which need to be evaluated or if thereis arequest to
compromise Medicare's recovery clam or if the Federal Claims Collection Act (FCCA) delegations
require such consultation. Because most WC carrierstypicaly dispute ligbility in WC compromise
cases, it is very common that Medicare later finds that it has aready made conditiona payments. A
conditional payment means a Medicare payment for which another payer is responsible) If
Medicare' s conditiona payments are more than $100,000 and the beneficiary aso wishes Medicare
to compromise its recovery under FCCA (31U.S.C.3711), the case must be referred to Central
Office and then forwarded to the Department of Judtice. It isimportant to notein al WC
compromise cases that al pre-settlement and post-settlement requests to compromise any Medicare
recovery clam amounts must be submitted to the RO for appropriate action. Regiona Offices must
comply with general CM S rules regarding collection of debts (please reference the Adminigirator's
March 27, 2000 memo re: New ingructions detailing your responsibilities for monies owed to the
government).

Medicareis secondary payer to WC, therefore, it isin Medicare's best interests to learn the
existence of WC situations as soon as possible in order to avoid making mistaken payments. The use
of administrative mechanisms' sometimes referred to by atorneys as Medicare Set-Aside Trusts
(hereafter referred to as " set-aside arrangements”) in WC

! Although 42 CFR 411.46 requires that all WC settlements must adequately consider Medicare's interests, 42 CFR
411.46 does not mandate what particular type of administrative mechanism should be used to set-aside monies for
Medicare including a self-administered arrangement (State law permitting). Of course, if an arrangement is self-
administered, then the injured individual/beneficiary must adhere to the same rules/requirements as any other
administrator of a set-aside arrangement.
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commutation cases enables Medicare to identify WC stuations that would otherwise go unnoticed,
which in turn prevents Medicare from making mistaken payments.

Set-adde arrangements are used in WC commutation cases, where an injured individud is dissbled
by the event for which WC is making payment, but the individua will not become entitled to
Medicare until some time after the WC settlement is made. Medicare learns of the existence of a
primary payer (WC) as soon as possible when Medicare reviews a proposed set-aside arrangement
at or about the time of WC settlement. In such cases, Medicare greetly increases the likelihood that
no Medicare payment is made until the set-aside arrangement's funds are depleted. These set-aside
arrangements provide both Medicare and its beneficiaries security with regard to the amount that is
to be used to pay for an individual's disability related expenses. It isimportant to note that set-aside
arrangements are only used in WC cases that possess a commutation aspect; they are not used in
W(C casesthat are gtrictly or solely compromise cases.

Lump sum compromise settlements represent an agreement between the WC carrier and the injured
individud to accept less than the injured individua would have received if he or she had received full
reimbursement for lost wages and life long medicd trestment for the injury or illness. In atypica lump
sum compromise case between aWC carrier and an injured individual, the WC carrier strongly
disoutes liability and usudly will not have voluntarily paid for al the medica bills rdating to the
accident. Generdly, settlement offersin these cases are relatively low and alocations for income
replacement and medica costs may not be disaggregated. Such agreements, rather than being based
on a purdy mathematical computation, are based on other factors. These may include whether there
was a preexisting condition, whether the accident was redly work related, or whether the individua
was acting as an employee, or performing work-related duties at the time the accident occurred.

One of the digtinctions that M edicare’ s regulations and manuas make between compromise and
commutation cases is the absence of controversy over whether aWC carrier isliable to make
payments. A ggnificant number of WC lump-sum cases are commutations of future WC benefits
where typically thereis no controversy between the injured individua and the WC carrier over
whether the WC carrier is actualy liable to make payments. An absence of controversy over
whether aWC carrier isliable to make payments is not the only digtinction that Medicare’ s manuds
and regul ations make between compromise and commutation cases. Thus, lump-sum settlements
should not automatically be considered as compromise cases Smply because a WC carrier does not
admit to being liable in the settlement agreement. Conversdly, lump-sum settlements should not
automatically be consdered as commutation cases Smply because a WC carrier does admit to being
ligble in a settlement agreement. Therefore, an admission of liability by the WC carrier is not the sole
determining factor of whether or not a case is considered a compromise or commutation.
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WC commutation cases are settlement awards intended to compensate individuas for future
medical expenses required because of awork-related injury or disease. In contrast, WC
compromise cases are Ssettlement awards for an individud’ s current or past medical expenses that
were incurred because of awork-related injury or disease. Therefore, settlement awards or
agreements that intend to compensate an individua for any medica expenses after the date of
settlement (i.e,, future medica expenses) are commutation cases.

It isimportant to note that a sngle WC lump-sum settlement agreement can possess both WC
compromise and commutation aspects. Thet is, Some single lump-sum settlement agreements can
designate part of a settlement for an injured individud’ s future medica expenses and smultaneoudy
designate another part of the settlement for al of the injured individud’s medica expenses up to the
date of settlement. This means that a commutation case may possess a compromise aspect to it when
a settlement agreement aso stipulates to pay for dl medica expenses up to the date of settlement.
Conversdy, acompromise case may Possess a commutation aspect to it when a settlement
agreement also stipulates to pay for future medical expenses. Therefore, it ispossblefor asingle
WC lump-sum settlement agreement to be both a WC compromise case and a WC commutation
case.

Generdly, parties to WC commutation cases agree on alump sum amount in exchange for giving up
the usua continuing payments by WC for lost wages and for lifetime medicd care related to the
injuries. Such lump sum amounts are usualy requested because the beneficiary wishesto usethe
funds for some specific purpose. For example, the individud’ s home may need to be remodeled to
accommodate awheelchair or, more typicaly, he or sheis so disabled that lifetime attendant care is
needed. In theselatter cases, the injured individual seeks alump sum payment so that such care can
be arranged with certainty in the future. The amount of the lump sum istypicaly established by usng
alife care plar? and actuaria methods to determine the individua’s life expectancy. When WC has
accepted full liability in acase prior to the creetion of a set-aside arrangement, the likelihood of any
Medicare conditiond payments being made is reduced.

Set-adde arrangements are most often used in those casesin which the beneficiary is comparatively
young and has an imparment that serioudy redricts his or her daily living activity. These sst-aside
arrangements are typicaly not created until the individud’ s condition has stabilized so that it can be
determined, based on past experience, what the future medical expenses may be.

Medicare regulations at 42 CFR 411.46 state that:

?|f alife care plan is not used to justify theinjured individual's future medical expenses, then the injured
individual or his/her representative must present other alternative evidence that sufficiently justifies the amounts
set-aside for Medicare.
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“If alump-sum compensation award stipulates that the amount paid isintended to compensate
theindividud for al future medical expenses required because of the work-related injury or
disease, Medicare payments for such services are excluded until medica expenses related to
the injury or disease equa the amount of the lump-sum payment.”

In addition the Medicare manuas ( 3407.8 of the MIM, 2370.8 of the MCM) dtate:

“When a beneficiary accepts alump-sum payment that represents a commutation of dl future
medica expenses and disability benefits, and the lump-sum amount is reasonable consdering
the future medica servicesthat can be anticipated for the condition, Medicare does not pay for
any items or sarvices directly rdated to the injury or illness for which the commutation lump-
sum is made, until the beneficiary presents medicd billsrelated to the injury equd to the total
amount of the lump-sum settlement alocated to medica trestment.”

Questions that have been raised are paraphrased below.

Question 1:

(@) Doesthe Medicare program have a claim against a lump sum WC payment
beforean individual’s M edicar e entitlement?

(b) If not, can the Medicare program give a written opinion on the sufficiency of a
set-aside arrangement even if theindividual isnot asyet entitled to Medicare?

() In WC casssinvolving injured individualswho are not yet M edicar e beneficiaries,
when must Medicar €' sinterests be considered befor e the parties can settle the case?

Answer:

These questions have been raised by attorneys who wish to devise set-asde arrangements,
which represent amounts for medical items, and services that would ordinarily be covered by
Medicare and are specified for future medical trestment for work-related illness or injuries. The
attorneys are concerned that Medicare will not pay once the individua becomes entitled to
Medicare, because the lump-sum included payment for future medica trestment.

The answer to Question 1(a) is no, Medicare cannot make aforma determination until the
individua actualy becomes entitled to Medicare. However, the attorneys are correct that once
theindividua becomes entitled, Medicare payment may not be made
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to the extent of Medicare' s interests in the lump sum payment per 42 CFR 411.46 or a s&t-
aside arrangement that adequately considers Medicare' s interestsin the lump sum payment.

The answer to Question 1(b) isthat the RO (with consultation from the Regiond OGC, if
necessary) can review a proposed settlement including a set-aside arrangement and can give a
written opinion on which the potentia beneficiary and the attorney can rely, regarding whether
the WC settlement has adequately considered Medicare sinterests per 42 CFR 411.46.
These settlements should al be handled on a case-by- case basis, as each Stuation is different.
If there are severd years prior to Medicare entitlement, the RO should use its best judgment
regarding what Medicare utilization might be once there is Medicare entitlement. This decison
should be based on the documentation obtained as stated in the answer to Question 10. Once
the RO has given written assurance that the set-aside arrangement is sufficient to satisfy the
requirements at 42 CFR 411.46, when the set-asde arrangement is established and the
settlement is approved, the RO, should then set up a procedure to follow the case.

The answer to question 1(c) is, it isnot in Medicare's best interests to review every WC
Settlement nationwide in order to protect Medicare's interests per 42 CFR 411.46. Injured
individuals (who are not yet Medicare beneficiaries) should only consider Medicare's interests
when the injured individua has a " reasonable expectation” of Medicare enrollment within 30
months of the settlement date, and the anticipated total settlement amount for future medica
expenses and disability/lost wages over the life or duration of the settlement agreement is
expected to be greater than $250,000.

For example, if theinjured individud is designated by WC as a Permanent Tota disabled
individud, hasfiled for Socid Security disability, and the settlement apportions $25,000 per
year (combined for both future medica expenses and disability/lost wages) for the next 20
years, then the RO should review that WC settlement because the total settlement amount over
the life of the settlement agreement is greater than $250,000 ($25,000 x 20 years = $500,000)
and the injured individua has a"reasonable expectation” of Medicare enrollment within 30
months of the settlement date. If the injured individud in this example fails to consder
Medicaresinterests, then Medicare may preclude its payments pursuant to 42 CFR 411.46
once the injured individud actudly becomes entitled to Medicare.

NOTE:
Injured individuds who are dready Medicare beneficiaries must dways consder

¥ Please note that the review thresholds (i.e., 30 months and $250,000) will be subject to adjustment once CMS has
experience reviewing these matters under these instructions.
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Medicare's interests prior to settling their WC clam regardless of whether or not the tota
settlement amount exceeds $250,000. That is, ALL WC PAYMENTS regardless of amount
must be considered for current Medicare beneficiaries.

Question 2:

Should a“ system of records” be established for the documentation that the RO and
contractorsreceive/collect concer ning these set-aside arrangements?

Answer:

Yes. CMS Divison of Benefit Coordination isin the process of establishing a*“system of
records’ viathe Federd Regigter process, which will provide lega authority to maintain records
on individuas that are not enrolled in Medicare. The RO will be responsible for maintaining or
“housng’ the records for every arrangement on which the RO provides awritten opinion.
Please note that these records are not subject to Freedom of Information Act requests and may
not be disseminated to the public.

Question 3:

Once the set-asde arrangement has been approved by the RO (with consultation from
the Regional OGC, if necessary), what isthe subsequent role of the ROs and
contractors?

Answer:

When the RO approves a set-asde arrangement (with consultation from the regiona OGC, if
necessary), the RO will check on a monthly basis the National Medicare Enrollment database
in order to determine when an injured individua actualy becomes enrolled in Medicare. Once
the RO verifies that the injured individua has actudly been enrolled in Medicare, the RO will
assign a contractor responsible for monitoring the individud' s case. The RO will assign the
contractor based on the injured individua's State of residence.

When theinjured individua has actualy been enrolled in Medicare, the RO must provide the
Coordination of Benefits Contractor (COBC) with identifying information to add a WC record
to Common Working File. The RO must exercise one of the following options. 1) Fax the
information to the COBC,; or 2) Submit through an Electronic Correspondence Referral System
(ECRS) inquiry. At aminimum, the RO must indicate that thisis a WC set-asde arrangement
case, and indude the fallowing information:
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Beneficiary Name

Beneficiary HIC

Date of Incident

DX code(s): If you do not have dx codes readily available, you must include a description of
the illnesslinjury. Note: Do not forward to COB without a dx or description.
Adminigtrator of Trust

Claimant Attorney Information

The adminigrator of the set-aside arrangement must forward annual accounting summearies
concerning the expenditures of the arrangement to the contractor responsible for monitoring the
individua's case. The contractor responsible for monitoring the individua's case is then
respongible for insuring/verifying that the funds alocated to the set-aside arrangement were
expended on medica services for Medicare covered services only. Additiondly, the contractor
repongible for monitoring the individud's case will be responsible for ensuring that Medicare
makes no payments related to the illness or accident until the set-aside arrangement has been
exhausted.

Question 4:

What types of measur es should the RO and the contractorstake to ensurethat
M edicar e makes no paymentsrelated to theillness or accident until the set-aside
arrangement hasbeen depleted?

Answer:

Generdly, set-asde arrangements that are designed as lump sums (i.e,, the arrangement is
funded by the WC settlement all at once) present less of a problem to monitor than structured
arrangements. Medicare would not make any payments for individuals that possess lump sum
arrangements until al of the funds within the arrangement have been depleted. For example, if a
set-as de arrangement were established for $90,000, Medicare would not make any payments
until the entire $90,000 (plusinterest, if gpplicable) were exhausted on the individua’ s medicd
care (for Medicare covered services only).

Structured set- aside arrangements generally apportion settlement monies over fixed or defined
periods of time. For example, a structured arrangement may be designed to disburse $20,000
per year over the next ten years for an individud’s medical care (for Medicare-covered
sarvices only). If the $20,000 alocated on January 1 for Y ear One were fully exhausted on
August 31, Medicare may make payments for the services performed after August 31 once the
contractor responsible for monitoring the
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individud's case can verify that the entire $20,000 (plusinterest, if applicable) is exhausted.
However, when the structured arrangement alocates money for the start of Year Two (i.e., on
January 1) Medicare would not make any payments for services performed until Year Two's
alocation was completely exhausted.

In every set-aside arrangement case the contractor responsible for monitoring the individud's
case (with assstance from the RO, if necessary) should ensure that Medicare does not make
any payments until the contractor responsible for monitoring the individud's case can verify that
the funds apportioned to the arrangement have truly been exhausted.

NOTE:

Until theindividua actualy becomes entitled to Medicare, the set-aside arrangement fund must
not be used to pay the individua's expenses. That is, an individua's medica expenses must be
paid from some other source besides the set-aside arrangement when the individud isnot a
Medicare beneficiary. Once the individua actualy becomes entitled to Medicare, then the
adminigrator of the arrangement is permitted to make payments for the individua's medica
care (for Medicare-covered services only) from the arrangement.

If the contractor monitoring the individual's case discovers that payments from the set-aside
arrangement have been used to pay for servicesthat are not covered by Medicare or for
adminigtrative expenses that exceed those approved by the RO (see Question 11), then the
contractor will not pay the Medicare clams. The contractor must provide the evidence of the
unauthorized expenditures to the RO for investigation. If the RO determines that the
expenditures were contrary to the RO's written opinion on the sufficiency of the arrangement,
then the RO will notify the adminigtrator of the arrangement that the RO's informal approva of
the arrangement is withdrawn until such time as the funds used for non-Medi care expenses
and/or unapproved administrative expenses are restored to the set-aside arrangement.

Question 5:

What arethecriteriathat Medicare usesto deter mine whether the amount of alump
sum or gructured settlement has sufficiently taken itsinterestsinto account?

Answer:

The following criteria should be used in evauating the amount of a proposed settlement to
determine whether there has been an atempt to shift liability for the
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cost of awork-related injury or illnessto Medicare. Specificaly, is the amount alocated for
future medical expenses reasonable? If Medicare has dready made conditiona payments their
repayment also has to be taken into account.

1. Dateof entittement to Medicare.

2. Bassfor Medicare entitlement (disability, ESRD or age)-- If the beneficiary has
entitlement based on disability and would aso be digible on the basis of ESRD, this
should be noted since the medica expenses would be higher. Thiswould dso be
true for beneficiaries who are over 65 but had been entitled prior to attaining that

age.

3. Typeand severity of injury or illness-- Obtain diagnosis codes so injury or
ilIness related expenses can be identified. Isfull or partia recovery expected? What
isthe projected time frame if partid or full recovery is anticipated? As areault of the
accident isthe individua an amputee, pargplegic or quadriplegic? Is the beneficiary' s
condition stable or is there apossibility of medicd deterioration?

4. Ageof beneficiary-- Acquire an evauation of whether hisher condition would
shorten the life span.

5.  WC dasdfication of beneficiary (e.g., permanent partia, permanent total
disability, or acombination of both).

6. Prior medicd expenses paid by WC dueto theinjury or illnessinthe1 or 2
year period after the condition has stabilized-- If Medicare has paid any amounts,
they must be recovered. Also, thiswould indicate that the case may not purdly be a
commuitation case, but may aso entail some compromise aspects, eg., the WC
carrier or agency may have taken the position that the services were not covered by
WC.

7. Amount of lump sum or amount of structured settlement-- Obtain as much
information as possible regarding the alocation between income replacement, loss of
limb or function, and medica benefits

8. Isthe commutation for the beneficiary slifetime or for a specific time

period? If not for lifetime, what is the basis?-- Medicare must insit that thereisa
reasonabl e relationship between the respective alocation for services covered by
Medicare and services not covered by Medicare. For example, is it reasonable for
the settlement agreement’ s alocation for
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services not covered by Medicare to be based on the beneficiary’ slife time while the
agreement’ s dlocation for services covered by Medicare is based on alesser time
period? What is the State law regarding how long WC is obligated to cover theitems
or sarvices related to the accident or illness?

9. Isthebendficiary living a home, in anursang home, or recelving assisted living
care, etc.?-- If the benefidiary isliving in anurang home, or receiving assisted living
care, it should be determined who is expected to pay for such care, eg., WC (for
life time or a pecified period) from the medical benefits dlocation of lump sum
Settlement, Medicaid, etc.

10. Arethe expected expenses for Medicare covered items and services
appropriatein light of the beneficiary' s condition?-- Estimated medical expenses
should include an amount for hospital and/or SNIF care during the time period for the
commutation of the WC benefit. (Just one hospita stay thet is related to the accident
could cost $20,000.) For example, aquadriplegic may develop decubitus ulcers
requiring possible surgery, urinary tract infections, kidney stones, pneumonia and/or
thrombophlebitis. Although each case must be evauated on its own meits, it may be
helpful to ascertain for comparison purposes the average annua amounts of Part A
and Part B spending for a disabled person in the appropriate State of residence.
Keep in mind that these Fee-for-Service amounts are for al Medicare covered
services, while our focus here only dedls with services related to the WC accident or
Iliness. Therefore, the RO should use appropriate judgment and seek input from a
medica consultant when determining whether the amount of the lump sum or
sructured settlement has sufficiently taken Medicare's interests into account.

The attorney for theindividua for whom the arrangement is set-up should be advised
that Medicare applies a set of criteriato any WC settlement on a case-by-case basis
in order to determine whether Medicare has an obligation for services provided after
the settlement that origindly were the responghility of WC.

NOTE:

Before evauating whether an arrangement reasonably covers/considers
Medicare sinterests, the RO must know whether the arrangement is based upon
WC fee schedule amounts or full actud charge amounts.
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Question 6:

Some attor neys have indicated that a set-asde arrangement should only contemplate
threeto five yearsof estimated M edicar e covered itemsor services. Would thisbe
reasonable?

Answer:

No. To protect the Medicare Trust Fund, a set-aside arrangement should be funded based on
the expected life expectancy of the individua unless the State law specificdly limits the length
of time that WC covers work related conditions. If an estimate of the beneficiary’ s estimated
longevity was not submitted, one must be obtained.

Question 7:

What other issues should be considered ?
Answer:

The lump sum amount should be interest bearing and indexed to account for inflation cons stent
with how Medicare caculates its growth in spending. Provison should aso be made in the
Settlement agreement to provide for a mechanism o that items or services that were not
covered by Medicare a the time, but later become covered, are transferred from the
commutation specified for nontMedicare covered items and services to the set-aside
arrangement. (For exampleif outpatient prescription drugs become more widdy covered.) If
the beneficiary belongs to a Hedlth Maintenance Organization that may not be coordinating
benefits based on WC entitlement, the settlement should il set-aside funds for Medicare
covered services in case the beneficiary convertsto afee for service plan.

Question 8:

Isit permissible for Medicareto accept an up-front cash settlement instead of a set-
aside arrangement?

Answer:

An up-front cash settlement is only appropriate in certain instances when Medicare agreesto a
compromise in order to recover conditional payments made when WC did not pay promptly.
Thus, when future benefits are included in aWC settlement agreement, Medicare cannot pay
until the medical expenses rdaed to the injury or
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disease equd the amount of the settlement allocated to future medica expenses or the amount
included for medical expensesin the set-aside arrangement has been exhausted.

Question 9:

How do providersand suppliers obtain payment for the services covered by the set-
aside arrangement?

Answer:

There are two distinct methods for providers, physicians and other suppliers to obtain payment
for WC covered services when funds are held in a set-aside arrangement. Determining which
digtinct payment method applies depends on two factors: 1.) How the set-aside arrangement is
congtructed and 2.) Whether the arrangement was constructed by contemplating full actua
charges or WC fee schedule amounts (i.e., were the injured individua’ s medica expenses
determined based on full actual charge estimates or WC fee schedule estimates).

When a set-adde arrangement's settlement agreement contains specific provisons establishing
that the WC carrier will ensure that the arrangement cannot be charged more than what would
normaly be payable under the WC plan, and when the RO reviews and approves the
aufficiency of the arrangement based on the WC plan' s WC fee schedules, then, providers,
physicians and other supplierswill be paid based on what would normaly be payable under
the WC plan (i.e., under the WC fee schedule). Therefore, providers, physicians and other
suppliers would not be permitted to bill the arrangement more than the WC fee schedule reate.
For example, if aprovider’ sfull charge for a particular service is $100 and the WC carrier
normally pays $65 for that particular service, then the arrangement should only pay $65.
However, when an arrangement’ s settlement agreement does not contain specific provisons
ensuring that the arrangement cannot be charged more than what would normaly be payable
under the WC plan, then providers, physicians and other suppliers are permitted to bill the
arrangement their full charges. It isimportant to note that when an arrangement’ s settlement
agreement does not contain specific provisions ensuring that providers, physicians and other
suppliers cannot bill the arrangement more than the WC fee schedule amounts, then the RO
must review the sufficiency of that particular arrangement based upon full actud charge
estimates.

Before evauating whether an arrangement reasonably covers/considers Medicare' s interests,
the RO must know whether the arrangement is based upon WC fee schedule amounts or full
actua charge amounts. If the arrangement is based upon WC fee schedule amounts, then, the
RO cannot provide a written opinion on the
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aufficiency of an arrangement until the arrangement’ s settlement agreement contains specific
provisions that establish that the WC carrier can and will ensure that the arrangement cannot
be charged more than what would normaly be payable under the WC plan. The WC carrier
must require dl entities and individuas that accept WC payments to agree not to charge the
arrangement more than what the WC plan would normdly pay.

If aWC carrier is unable to enforce the requirement that the arrangement can only be charged
the WC fee schedule rates, then the RO will evaluate whether an arrangement reasonably
coversconsiders Medicare' s interest based on whether the future medica expenses billed to
the arrangement are enough to cover the actual expenses for the services a issue. If State WC
laws do not provide a particular WC carrier with the legd authority to enforce that
requirement, then the RO can ill provide awritten opinion on the sufficiency of the
arrangement so long as future medica expenses are evaduated by the RO using full actud
charge estimates, not WC fee schedule amounts.

If the arrangement is constructed based upon full actua charge estimates, then the RO must
determine whether the proposed amount to be placed in the arrangement for future medica
expenses and adminigrative costs (see Question 11) is sufficient to cover the actua charges for
the services at issue (rather than an amount equa to what would have been the Medicare
approved amount for a particular service).

Once the arrangement has been depleted because of payments for otherwise Medicare
covered services, acomplete accounting must be provided to the contractor responsible for
monitoring the individua's case and if the payments have been properly made Medicare can
then be billed.

Question 10:

Arethere documentation requirementsthat must be satisfied beforethe RO can
provide a written opinion on the sufficiency of a set-aside arrangement?

Answer:

Yes At aminimum, the following documentation must be obtained by the RO prior to the
goprovd of any arrangement:

A copy of the settlement agreement, or proposed settlement agreement, a copy of thelife
care plan (if thereisone), and, if the life care plan does not contain an estimate of the
injured individud’ s estimated life span, then a“rated age” may be obtainable from life
insurance companies for injuries/ilinesses sustained by other
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amilaly stuated individuas. Also, documentation which gives the bass for the amounts of
projected expenses for Medicare covered services and services not covered by Medicare
(this could be a copy of letters from doctors/providers documenting the necessity of
continued care).

The RO may require additional documentation, if necessary and approved by CO.

Question 11:

How doesthe RO deter mine whether or not the administrative fees and expenses
charged to the arrangement ar e reasonable?

Answer:

Before a proposed arrangement can be gpproved, the RO must determine whether the
adminigtrative fees and expenses to be charged to the arrangement are reasonable. The RO
must be notified (in writing) of al proposed adminigrative fees prior to the RO providing its
written assurance that the set- aside arrangement is sufficient to satisfy the requirements of 42
CFR 411.46. If the adminigtrative fees are determined to be unreasonable, the RO must
withhold its gpprova of the set-aside arrangement. The amount of the approved arrangement
musgt include both the estimated medical expenses plus the amount of adminigrative fees found
to be reasonable.

Question 12:

What impact will arrangements have on M edicar e payment systems and procedur es?

Answer:

Because an arrangement’ s purpose is to pay for al services related to the individud’ s work-
related injury or disease, Medicare will not make any payments (as a primary, secondary or
tertiary payer) for any services related to the work-relaed injury or disease until nothing
remansin the sst-aside arrangement. Arrangements are established in order to pay for all
medica expenses resulting from work- related injuries or diseases, arrangements are not
designed to ssimply pay portions of medical expenses for work-related injuries or diseases.

When arrangements are designed as lump sum commutations (i.e., the arrangement is designed
in amanner that the WC settlement is paid into the arrangement dl at once, see Question #4
above), Medicare would not make any payments for thet individud's
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medica expenses (for work-relaed injuries or diseases) until dl the funds (including interest)
within the arrangement have been completdly exhausted. These same basic principles dso
apply to structured commuitations (see Question #4 above).

When providers, physicians and other suppliers submit claims to Medicare related to the
individud’ s work-related injury or disease, claims processing contractors should deny those
clams and ingruct the entity or individua to seek payment from the adminigtrator of the
arrangement. Since the injured individua will be aMedicare beneficiary at the time when the
provider, physician, or other supplier submits the claim to Medicare, the contractor responsible
for monitoring the individua's case will have dready updated the Common Working File to
indicate that the injured individud's claims should be denied. However, when a provider,
physician or other supplier submits any clamsthat are for injuries or diseases that ar e not
work-related, then contractors should process those claims like they would any other claim for
Medicare payment.

When the adminigtrator of an arrangement refuses to make payment on aprovider’s,
physician' s or other supplier’s clam because the adminigrator of the arrangement assertsthe
sarvices are for injuries or diseases that are not work-related (or when the adminigtrator of the
arrangement denies the claim for any other reason), and the provider, physician or other
supplier, subsequent to the adminigtrator’ s denid, submits the clam to Medicare, then the
contractor should consult the RO in order to determine whether Medicare should pay the
clam. If adetermination to deny the claim is made, then Medicare s regular adminidretive
appedls process for clam denias would gpply to the clam.

Please note that Central Officeis planning to have a contractor assst ROs in monitoring and
processing (however, not evaluating) these set-aside arrangement cases as early as possiblein Fiscal
Year 2002. Further instructionswill be issued & that time.

Regional Office staff's questions on these issues should be directed to Fred Grabau at (410) 786-
0206. We will issue additiona guidance as necessary.

g/Parashar B. Patel
cc: Regiond Adminidrators
Gerry Nicholson, Benefits Operations Group
Liz Richter, Financid Services Group
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